




A homeowner has been prevented 
from adding an extension to his 
property because it is subject to 
a restrictive covenant forbidding 
anything that might cause a nuisance. 

The man had obtained planning 
permission for an extension to the 
house on an estate next to the River 
Thames. Some of his neighbours 
objected because they felt that, 
among other things, it would spoil 
their views of the river. 

They pointed out that the property 
was subject to a covenant preventing 
anything that would create a nuisance 
or annoyance to other homeowners 
on the estate. 

The homeowner submitted that the 
covenant was only intended to restrict  
activities at the house which might 
be construed as being a nuisance or 
annoyance. It was not designed to 
include the building of an extension. 
However, the Court of Appeal has 
ruled against him. It held that the 
covenant was broad enough to mean 
that the building of an extension would 
be considered as an “annoyance” to 
neighbours.

Several properties are subject to 
covenants of some kind. It is important 
that homeowners know about them 
and understand the restrictions they 
impose before agreeing to buy a 
property.

Please contact us if you would like 
more information. 

Covenant halts 
extension of 
riverside house

Funding of care for the elderly comes under scrutiny
The current system of funding care for 
the elderly has often been criticised 
because some people have to sell their 
homes and pay hundreds of thousands 
of pounds for their care while others pay 
nothing at all. 

It means that for some people, the 
inheritance they hoped to pass on to 
their children gets used up in care costs. 
Now the Government has begun a public 
consultation on proposals to reform the 
system.

The proposals are contained in a Green 
Paper called, Shaping the Future of 
Care Together, which highlights the time 
bomb facing us as the population ages. It 
estimates that there will be 1.7m people 
requiring care by 2026.

Their care bill will be too great for 

the taxpayer to support and so the 
Government is looking at three possible 
ways to meet the cost. One involves a 
dual approach in which the state and the 
individual share the costs, the second 
is an optional insurance scheme which 
would cost individuals up to £25,000 
over a working lifetime and the third is 
a compulsory insurance scheme which 
would cost up to £20,000.

The proposals may be a step in the right 
direction but they are still only at the 
consultation stage and with an election 
coming up before too long, they may 

never come into effect. It means that the 
current system is likely to remain in place 
for several years. 

The capital threshold at which the elderly 
start paying for their care is £23,000 – 
only a fraction of the cost of an average 
house - so it means some elderly people 
will still have to sell their homes while 
others get care for free.

Even if one of the new proposals does 
eventually come into effect, it will only 
cover the cost of the care – other 
expenses like accommodation and food 
will still need to be met by the individual 
or their families.

One way to ease the problem is for 
people to start planning now for their 
old age so they can minimise the cost 
and the stress. For example, it may be 
possible to protect some assets by using 
trusts. It needs careful planning but could 
save elderly people and their families 
thousands of pounds in future.

Please contact us if you would like more 
information about funding care for the 
elderly. 

The Law Society is looking at ways 
to improve the process of buying 
and selling homes for the benefit of 
consumers.

It has been working on formal proposals 
and consulting with various individuals, 
firms and organisations 
involved in conveyancing to 
get a full picture of all 
the issues involved.

The general 
consensus from most 
professionals was 
that while no 
radical changes 
are needed, 
there are some 
improvements that 
could be made, particularly in the area of 
accreditation schemes. 

The Law Society has often raised 
concerns that some professionals 
involved in conveyancing, such as estate 
agents, are not strictly regulated in the 
way that solicitors are. 

This has led the society to warn sellers 
that they may not always get the best 
service or value for money, particularly 
when paying for Home Information Packs 
(HIPs) which have to be provided when a 
house is put on the market. 

A Law Society spokesman, Paul Marsh, 

urged consumers to approach their 
solicitor before buying a HIP because 
law firms are strictly regulated and are 
required to be fully open with clients 
about their fees etc.

This would ensure that the HIP contained 
all the necessary information and was 
priced fairly. 

He also advised sellers to 
consult their solicitor before 

filling out Property Information 
Questionnaires (PIQs) which 
are now an obligatory part of 

HIPs. Mr Marsh said: 
“PIQs are supposed to 
provide information for 
potential buyers about the 

property, but if they are not 
completed correctly it could 

harm the relationship between buyer 
and seller.
  
“A solicitor will be able to assist in 
completing the questionnaire to ensure it 
is accurate.

“The professional integrity and legal 
skills which solicitors traditionally bring to 
the housing market are just as key now 
as they have always been and probably 
more important than ever.”

Please contact us if you would like more 
information about HIPs or any aspect of 
buying and selling a property. 

A better way to buy and sell homes?
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The director of a company in liquidation has been held to be 
personally responsible for some of its debts. The company 
had entered into a contract with a supplier to provide it with 
meat products. At first the supplier addressed its invoices to 
the company.

Later, however, the supplier suspected that the company 
was getting into financial difficulties and started addressing 
invoices personally to one of the directors. The company 
then went into liquidation and so the supplier took action 
against the director to recover money owed. 

It submitted that it had told the director at the time that it was 
no longer prepared to invoice the company but would only 

supply products on the basis that it invoiced him personally. 
It said it had confirmed its position both by letter and in 
a telephone conversation. The director claimed that the 
supplier had merely changed the name on the invoice to 
avoid confusion with another of its customers. He said he 
had never been told that he was being invoiced personally.

The court held that on the basis of the available evidence, 
the supplier’s version of events was more likely to be correct. 
The director was therefore personally liable to pay the 
outstanding balance on the invoices.

Please contact us if you would like more information about 
contractual liability and directors’ duties.

Director personally responsible for paying company debt

Car valeters set alarm bells ringing for employers   
Firms who hire self-employed sub-
contractors may need to re-evaluate 
some of their contracts following a 
landmark case 
in the Court of 
Appeal involving 
20 car valeters.

The valeters 
were taken on 
as self-employed 
contractors 
by a company 
specialising in 
car cleaning services. 

They had signed contracts which 
described them as self-employed sub-
contractors. Later, after they had been 
working for the company for several 
years, they argued that they were 
effectively employees and so should 
be given the same rights as other 
employees, including holiday pay etc.

The company was able to point to its 
written contract but that wasn’t enough to 
convince the Court of Appeal. 

The Appeal Court judges said the 
issue was whether the written contract 
represented the true nature of the 

working relationship, not only at the 
time it was drawn up, but later when 
that relationship may have evolved and 

changed. In this case it was 
clear that the valeters were 
not in business on their 
own and did not have any 
customers of their own. 

They were expected to 
turn up for work to meet 
the requirements of the 
company’s customers and the 
reality of their situation was 

that they were employees, despite what 
a contract drawn up several years ago 
might say. 

The case obviously has serious 
implications for companies hiring 
contractors. It is, of course, important 
to have written contracts but it’s also 
essential to ensure that they reflect 
the reality of the working relationship. 
Otherwise, employers may not be able to 
rely on them in the event of a dispute as 
they could be ruled invalid. 

If that happens then sub-contractors 
could gain full employment rights 
including holiday pay, maternity 
entitlement, unfair dismissal protection 

and so on. There may also be tax 
implications for the employer. 

It would be wise for employers to review 
the contracts periodically, especially 
those drawn up several years ago, to 
ensure they reflect the current working 
practices and can still be relied upon in 
the event of a dispute.

Please contact us if you would like more 
information about this or any issue 
relating to employment law. 
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   ► Improved rights for agency 

workers put back until 2011
The Government has announced that 
new employment rights for agency 
workers will not come into effect for 
another two years.

The EU Agency Workers Directive 
means that temporary employees in 
the UK become entitled to the same 
pay, holidays and general conditions as 
permanent staff after they have been 
working for a company for 12 weeks.

It was originally thought that the directive 
might come into force next April but now 
the date has been put back until 2011. 


